
  

 
 

 
 

 

Costs Decisions 
Inquiry held on 17 January 2017 & 9 February 2017 

Site visit made on 16 January 2017 

by K R Saward  Solicitor 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 28 February 2017 

 

Costs applications in relation to Appeal Ref: APP/T5150/C/15/3137960 
7 Mascotts Close, London NW2 6NS 

 The applications are made under the Town and Country Planning Act 1990, sections 

174, 320 and Schedule 6, and the Local Government Act 1972, section 250(5). 

 Application A is made by the Council of the London Borough of Brent for a full award 

of costs against Ms Malka Lew. 

 Application B is made by Ms Malka Lew for a full award of costs against the Council of 

the London Borough of Brent. 

 The inquiry was in connection with an appeal against an enforcement notice alleging the 

material change of use of the premises to six flats and the erection of a single storey 

front extension to the premises. 
 

Decisions 

Application A 

1. The application for an award of costs is allowed in part in the terms set out 

below. 

Application B 

2. The application for an award of costs is refused. 

Procedural matters 

3. Both applications and responses were made orally at the Inquiry and relate to 

substantive matters.  I have summarised the main points. 

4. Irrespective of the outcome of the appeal, costs may only be awarded against  

a party who has behaved unreasonably and the unreasonable behaviour has 
directly caused the party applying for costs to incur unnecessary or wasted 
expense in the appeal process, as advised in paragraph 030 of the Appeals 

section of the Planning Practice Guidance (PPG). 

Application A 

The submissions for the Council 

5. The right of appeal was exercised unreasonably with no prospect of success.  
The appellant ignored all advice contained in her own evidence, including 

Counsel’s Opinion, on the sort of evidence that might help her succeed.  No 
evidence whatsoever was brought to help her case.  It was unreasonable to 

make an appeal when the burden was on the appellant to prove her case. 
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6. In the ground (c) appeal, the evidential burden was on the appellant to prove 

her case and yet she produced no evidence. 

7. It is appreciated that Counsel for the appellant made a persuasive submission, 

but the appeal must be decided on the evidence which is lacking.  The 
appellant’s approach is characterised by her case on ground (a) where her own 
witness said there was no chance the Inspector would grant planning 

permission for six flats. 

8. Each ground was bound to fail for lack of evidence.  On that basis the conduct 

was unreasonable. 

The response for Ms Malka Lew 

9. As the Council says, the issue is a matter of evidence.  The Council received a 

complaint whilst conversion works were in process.  Those were works which 
would accommodate both self-contained flats and a HMO, but where the only 

issue that would convert the property to flats was the existence of cooking 
facilities in the rooms.  In circumstances where that was a determining issue, 
the Council brought enforcement action with no shred of evidence on that 

point. 

10. In the Council officer’s delegated report there was no reference to cooking 

facilities.  There was no reference to evidence of cooking facilities in the 
Council’s Statement of Case.  Mr Wicks, for the Council, told the Inquiry the 
evidence had come from a neighbour and tenants on a site visit.  The Council 

made assumptions and doggedly continued with its case choosing to issue an 
enforcement notice and defend the appeal on the basis of no evidence on the 

central allegation.  This was patently unreasonable and caused costs. 

11. The Council’s application is helplessly wrong.  It has suggested that the 
appellant has brought no evidence, but the appellant is the only one to bring 

evidence on the central issue.  The appellant’s witness, Mr Koppell, set out how 
many rooms were let and produced the log of inspections for cooking facilities.   

The Council failed to follow guidance in paragraph 048 of the PPG by not 
investigating properly. 

Application B 

The submissions for Ms Malka Lew 

12. The appellant’s application reiterates those points made in response to 

Application A.  In addition, Reuben Taylor Q.C. was right about the things that 
an operator of a Class C4 establishment could do, but that is not definitive.  As 
was made plain by the Inspector in the Harold Hill Appeal Decisions1, there is 

no requirement for a clause in the tenancy agreements to prohibit the use of 
cooking facilities for the property to be a house in multiple occupation (HMO). 

13. The letter sent by the Council warning of enforcement action was probably not 
received because it was addressed to the owner/occupier at the appeal 

premises when it was a building site.  The Council could have obtained the 
appellant’s address from H.M. Land Registry. 

 

                                       
1 Appeal refs: APP/B5480/C/15/313773, 3137866 & 3137867 dated 28 June 2016 
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The response by the Council 

14. Before issuing the notice the Council had written to the appellant alleging a 
change of use to flats and inviting comments.  The appellant could have said at 

that point if the Council had been mistaken, but the letter was met with 
silence.  If the Council’s letter was not received, this was not raised in 
evidence.  The Council proceeded as it said it would. 

15. The test for the issue of an enforcement notice is where it appears to them that 
there has been a breach of planning control.  The Council had every reason to 

believe there was a breach and nothing to cause it to believe it was mistaken. 

16. The appellant’s own evidence points to the fact that the action was well-
founded from her builders, housing benefit applications and tenancy 

agreements.  The opinion of Reuben Taylor Q.C. set out exactly how an 
appellant might avoid such action including evidence of actual use.  Inspectors 

also have set out the type of evidence that might be persuasive.  

17. There was nothing unreasonable in the Council’s actions on the evidence of 
apparent breach. 

Reasons – Applications A & B 

18. Faced with complaints regarding conversion works being undertaken to this 

terraced house, Council officers visited the premises and gained evidence of its 
layout as six units and identified the presence of kitchenettes in each.  At that 
stage, it was feasible the property could be used as a HMO.  However, the 

Council’s concerns over a change of use to flats were not appeased when there 
was no reply to its letter sent to the owner/occupier inviting comments and 

warning of possible enforcement action.  I have no reason to suppose the letter 
was not received.  A copy appeared in the Council’s bundle and had it not been 
received I would have expected it to have been raised during the course of the 

appeal rather than waiting until a costs response.  

19. With hindsight, the Council’s case would have been strengthened further if it 

had accessed each room to check facilities once the units were in occupation.  
As it was, the appellant had not provided any explanation and the evidence 
would have been enough for it to appear to the Council that there was a breach 

of planning control and that it was expedient to issue the notice2.   

20. Having made the appeal, Ms Lew chose not to give any evidence herself or to 

produce any witness testimony from anyone with actual knowledge of cooking 
facilities within the property.  It is a matter for Ms Lew how she chose to argue 
her case and what evidence to bring, but the lack of any first-hand account is 

surprising to say the least.  Nowhere has anyone who had been inside the 
property before the notice was issued directly stated that there were no 

cooking facilities in the rooms.  Mr Koppel admitted that he had not been in the 
premises so he could not possibly know, as of fact, what was inside.  He held a 

belief based on a logbook of site inspection checks that lacked any real degree 
of clarity and unsupported by evidence as to its meaning and content by any 
person who had made the entries.  The evidence for Ms Lew was so scant and 

lacking in detail on the key issue to be hopelessly unclear.  

                                       
2 Section 172 of the Town and Country Planning Act 1990 
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21. Based on Gabbitas v SSE & Newham BC3 Ms Lew needed to produce something 

amounting to precise and unambiguous evidence to demonstrate there were 
tenants sharing cooking facilities.  She failed to do so and focussed mainly on 

attacking the Council’s evidence rather than adducing any cogent evidence of 
her own.  Contrary to the assertion on behalf of Ms Lew, the Council did have 
evidence to contradict the main thrust of the appeal.  Most notably, two 

housing benefit applications completed around the time of commencement of 
the tenancies supported the tenancy agreements for flats.  In answer to 

specific questions on whether their rented property has kitchen facilities both 
tenants confirmed they did and that kitchen facilities were not shared.   

22. The Council’s evidence is not substantial, but it does undermine Ms Lew’s 

position taken at appeal.  

23. In other appeals4 that succeeded when a similar point was in issue over the 

availability of cooking facilities, there was at least some first-hand evidence 
given by individuals familiar with the interior of the premises.  Here, there is no 
evidence of that kind at all.  The burden of proof on the legal grounds of appeal 

was firmly on Ms Lew which she failed to discharge.  Her evidence was so 
lacking in substance that the appeal was bound to fail and the Council was 

justified in issuing the notice. 

24. The appellant’s agent acknowledged that there was no prospect on policy 
grounds of planning permission being granted for six flats.  The written case 

brought by the appellant under ground (a) was somewhat confused arguing in 
places for the grant of planning permission for a HMO when the deemed 

planning application was for six flats.  The argument in reality concerned the 
fallback position which was clarified at the Inquiry.  On balance, I consider that 
the written case on ground (a) was poorly made rather than unreasonable.  

25. Both sides also made submissions at the Inquiry on grounds (f) and (g).  No 
specific reference was made in the applications to these grounds to give me 

reason to conclude that any award of costs would be justified from the points 
arising on those grounds. 

Conclusion 

26. For the reasons given, no award of costs is justified on Application B.  However, 
in relation to Application A, I find that unreasonable behaviour resulting in 

unnecessary or wasted expense, as described in the PPG, has been 
demonstrated in respect of the appeal on grounds (b) and (c) and that a partial 
award of costs is justified.   

Costs Order  

27. In exercise of the powers under section 250(5) of the Local Government Act 

1972 and Schedule 6 of the Town and Country Planning Act 1990 as amended, 
and all other enabling powers in that behalf, IT IS HEREBY ORDERED that Ms 

Malka Lew shall pay to the Council of the London Borough of Brent, the costs of 
the appeal proceedings limited to those incurred in relation to the appeal 
brought on the grounds set out in section 174(2)(b) and (c) of the 1990 Act; 

                                       
3 [1985] JPL 630 
4 Appeal refs: APP/B5480/C/16/3146056 & 3146057 dated 12 October 2016 and APP/B5480/C/15/313773, 
3137866 & 3137867 dated 28 June 2016 
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such costs to be assessed in the Senior Courts Costs Office if not agreed.  The 

proceedings concerned an appeal more particularly described in the heading of 
this decision. 

28. The Council is now invited to submit to Ms Malka Lew, to whose agent a copy of 
this decision has been sent, details of those costs with a view to reaching 
agreement as to the amount.  In the event that the parties cannot agree on the 

amount, a copy of the guidance note on how to apply for a detailed assessment 
by the Senior Courts Costs Office is enclosed. 

 

KR Saward 

 

INSPECTOR 

 


